ITA No.- 1707/Del/2017.
Ram Dev International Ltd.
IN THE INCOME TAX APPELLATE TRIBUNAL
(DELHI BENCH: ‘F’: NEW DELHI)

BEFORE SHRI AMIT SHUKLA, JUDICIAL MEMBER
AND
SHRI ANADEE NATH MISSHRA, ACCOUNTANT MEMBER

ITA No:- 1707/Del/2017
(Assessment Year: 2013-14)

M/s Ram Dev International Ltd., ACIT,
Karnal. Vs. | Circle, Karnal.
PAN No: AACCR7125A
APPELLANT RESPONDENT
Assessee by : None
Revenue by : Shri Surender Pal, Sr. DR
ORDER

PER ANADEE NATH MISSHRA, AM

[A] This appeal has been filed by the Assessee against the impugned appellate order
dated 16.01.2017 passed by Learned Commissioner of Income Tax (Appeals) Karnal, [in
short, “Ld.CIT(A)"] pertaining to Assessment Year 2013-14. The Assessee has raised

following grounds of appeal:-

"1. On the facts and in the circumstances of the case as well as in the law the
Ld. Commissioner of Income Tax Appeals grossly erred in upholding
addition of Rs. 7,00,00,000 /- made U/s 68 of the Income Tax Act, 1961.

2. On the facts and in the circumstances of the case as well as in the law
the Ld. Commissioner of Income Tax Appeals grossly erred in upholding
the action of Ld. Assessing Officer that the share capital & share premium
s genuine and shareholders does not exist.

3. The appellant crave leave to add/delete/alter or modify any or all grounds
of appeal
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These actions of Ld. Income Tax Authorities below, being arbitrary, unjust
and invalid in the law liable to be quashed and it is prayed to Your honor
that they please be quashed and/ or any other relief
just deem fit and proper please be directed.

Appellant pray accordingly.”

[B] Vide Assessment Order dated 08.03.2016 passed under Section 143(3) / 144 of
the Income Tax Act, 1961 (in short “the LT. Act”). The relevant portion of the

Assessment Order dated 08.03.2016 is reproduced as under:-

2. - . The assessee company is engaged in the business of manufacturing of rice
and its by-products by husking of paddy as well as purchase & sale rice. During the year
under assessment, the assessee company has received share application money to the tune
of Rs.7 Crores from M/s Acer foods Pvt. Ltd., A-4/156, Sec-17, Rohini, New Delhi
(PAN- AALCA3572C). To verify the genuineness of transaction and creditworthiness of
the payer company summons w/s 131 dated 02.12.2015 has been issued to the company
and service of the same has been effected one by post and the other by deputing the
Inspector of this office. The summon issued by post has been received back with the
postal remarks, “No such firm™ and the other summon has also returned back by the
Inspector of this office, reporting that on the given address no such company exists and
further reported that this was a residence-cum-shop premise where Sh. Radhey Shyam
was living with his family and running is businesses under the name and styles Radhey
Properties and Radheif Shyam distributers. The Inspector further reported that the
company in question is just a paper company and not doing any business at the given
place during the year 2012-13. At the time of visit of the Inspector Sh. Radhey Shyam
was avail_able .and on asking about the company in gquestion, he has stated that he is the
owner of this premise and further confirmed that no such company was run from this
premise during the wyear 2012-13 relevant to A.Y. 2013-14. Again signatory of the
company i.e. Sh. Anil Kumar, Director, has been issued summon w/ s 131 dated
08. 12. 201 5 on the address of the PAN details and service of the same was tried with the
help of ‘the Notice Server of this office, who has reported that no such person was
available on that address, however, the residents of that address has. stated that the
persons may be knowh to Mr. Tarun Batra. C.A. and the WNotice Service went to the
office of Sh. Tarun Batra, C.A. and asked about the identity/availability of the authorized
signatory of the company but that person was also not found there and the C.A. has
received the summon through his staff. Further, Manager Corporation Bank has been
asked to provide bank statement, copy of account opening form and KYC details of the
account holder company i.e. M/s Acer Foods Pvt. Ltd.. On receipt of KYC details from
bank, summons u/s 131 dated 16.12.2015 have been issued to the said company and its.

“ Dlrectors and tried to service of the through the Notice Server of this office, who has.
e

e W heaws BT OOTY ZEgEial !
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reported that the company in question or the Directors of the company were not found at
the given address, however, he has served the summons to the C.A.’s office. But in
compliance to the summons issued, neither anybody has attended the proceedings nor any

written request for adjournment received, on the fixed date of hearing..

3. Further, it has been; noticed that the assessee company has furnished a bank
stat'émeﬁ{ of Corporation Bank relating to M/s Acer Foods Pvt.Ltd., where entries
starting from 02.01.2013, has been mentioned. This statement has been provided by.the
assessee company to prove the genuineness of the transactions made with M/ Acer Foods
Pvt. Ltd., with respect to investment in shares by this company with the assessee
company. The Manager Corporation Bank has been asked u/s 133(6) to provide a bank
statement and KYC details of M/s Acer Foods Pvt. Ltd. and the banker has provided the
bank statement and KYC details of this concern where entries have been made with effect
from 08.03.2013. To verify the genuineness of bank statement and the transactions
entered therein, statement of the bank manager have been recorded on oath and in his
statement he has denied the bank statement from its bank and further stated that the
acc:)unt of M/s Acer Foods Pvt. Ltd. has been opened on 08.03.2013 and denied the
entries before that date. Thus, in view of above the creditworthiness of the company,
identity of the company aﬁd genuineness of the transactions, remained unexplained
during assessment proceedings. In view of amended provisions of section 68 of the
Income Tax Act, if the amount credited in the books of an assessee company remained
unexplained during assessment proceedings, is to be treated the income of the assessée

company from undisclosed sources, the relevant provision of the Act are reproduced as

under:-
“Cash Credits. |

68 °! Where any sum is found credited in the books” of an assessee
mc;intained Jfor any previous year, and the assessee offers no explanation about the
nature and source thereof or the explanation offered by him is not, in the opinion
of the **[Assessing] Officer, satisfactory, the sum so credited may be charged to

income tax as the income of the assessee of that previous year: or Tram Mesdotomn
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Y Provided thai where the assessee is a company ( not being a company in which
the public are .substantz‘a!b: interested), and the sum so credited consist of share
application money, share capital, share premium or any such amount by whatever
name called, any explanation offered by such assessee-company shall be deemed

to be not satisfactory, unless-

(@)  The person, being a resident in whose name such credit is recorded
in the books of such company also offers as explanation about the nature and
‘source of such sum so credited; and

()  Such exp!anarfon in the opinion of the Assessing Officer aforesaid
has been found to be satisfactory:
Provided further that nothing contained in the first proviso shall apply if the
p:zrson, in whose name the sum referved to therein is recorded, is a venture capital
Jund ore a venture capital company as referred to in clause (23FB) df section
10].”

In view of above description and intention of the statute, detailed shm;v cause notices
dated 16.12.2015 and 23.12.2015 have been issued and duly served upon the assessée
company, fixing the case for 23.12.2015 & 31.12.2015 respectively and both these
letters have been reproduced below:-

«  “F.No.ACIT/KNL/2015-16/" Office of the
! Asstt. Commissioner of Income tax,
Circle, Karnal
Dated : 16.12.2015
To
M/s Ram Dev International Pvt. Ltd.,
Village Daha, Karnal

DrSir(s), : B
Sub: Pending assessment proceedings w/s 143(2) in your case for the
A.Y. 2013-14 - Show cause notice - Regarding-.

e ofe sk

.
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In commection with the assessment proceedings pending before the
undersigned for the A.Y.2013-14, you are regutred fo furnish your explanation on the
Jollowing points/issues:-

i) As claimed by you during the assessment proceedings for the
AY.2013-14 that during the year under assessment, M/s Acer Foods Pvi.
Ltd, A-4/156, Sector-17, Rohini, New Delhi(PAN-AALCA3572C) has
invested Rs.7 Crores in your company for purchase of shares on premium.
To verify the genuineness of the said transactions and creditworthiness of
the said company, summon /s 131 dated 02.12.2015 has been issued and
sent o the said company one by post and one through the inspector of this
office. The summon sent by post has been received back with the remarks
, ‘No such firm’. The other summon sent through Inspector of this office has
o "also returned un-served with the remarks that ‘A-4/156, Sector-17, Rohini,
New Delhi was the residence-cum-shop premises of Sh. Radheyshyam who
is running his business under the name & style of Radhey Properties and
Radheyshyam Distributors and he himself was present at this premise on
the date of visit of inspector of this office. He told to the inspector that no
office/business relating to M/s Acer Foods Pvt. Ltd. run from this premise.
Furthermore, a summon dated 08.12.2015 has been issued to Sh. Anil
Kumar S/o Sh. Nanak Chand, Director of this company, at his Karnal -
address ie. Clo M/s Anirudh Jindal & Co. Opp. Civil Lane Police
Station, Near Ambedkar Chowk, G.T. Road, Karnal through Notice Server
of this office, who has reported that there was no such person available on
that address, however, this was the office of a Chartered Accountant and
Advocate and they told that this might be a person available in the office
of Sh. Tarun Batra, CA. The Notice Server again went 1o the office of Sh.
Tarun Batra, CA where also this person was not available, however, on
the instance of the CA this summon was served upon Ms. Rakhi, the staff’
' of the CA. This summon was issued for 14.12.2015 but on the fixed date of
hearing, neither Sh. Anil Kumar, Director of the said company, has
attended the proceedings personally nor any written communication has
been received with respect to adjourmment or reply on the points
mentioned in the summon. In view of above description, genuineness of
the transaction of Rs.7 Crores, invested in shares with you, as well as
creditworthiness of the said company, remained unexplained as no such
company actually exists on ground.
2. In view of above discussion, the concern in question is a paper company
-and not actually exists on ground. Thus, the source of share investment of Rs.7.00
Crores, remained unexplained. Accordingly, you are hereby asked to show cause as to
why the unexplained investment in shares to the tune of Rs.7.00 Crores may not be
treated your income from undisclosed sources and the same is proposed to be added in
your taxable income. Reliance is placed on the following judgments of difjerent Hon’ble
High Courts wherein it has been held that if any amount is credited in the books of the
assessee and during assessment proceedings, it has failed to prove the identity and
creditworthiness of the person(s)/investors/loanee(s) and genuineness of the transactions,
then the Assessing Officer may treat Such investmentfloan as assessee’s undisclosed
income and make addition of the gFusening to the taxable income of the assessee:-_
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‘a) VIJAY TEXTILES vs. COMMISSIONER OF INCOME TAX
IT Ref. No. 197 of 1983, 18th April, 2002 (2002) 70 CCH 0302 Del HC (2002)
176 CTR 0035 : (2002) 122 TAXMAN 0726

b) COMMISSIONER OF INCOME TAX vs. MIHIR KANTI HAZRA

' HIGH COURT OF CALCUTTA, GIRISH CHANDRA GUPTA & ARINDAM
SINHA, JJ. G.A.No.905, 904 of 2015 & ITAT46 OF 2015 28th April, 2015 (2015)
93 CCH 0053 Kol HC

¢) ASHOK EIMHINDRU & SONS (HUF) vs. COMMISSIONER OF INCOME TAX
HIGH COURT OF DELHI Madan B. Lokur & Manmohan Singh, JJ. IT Appeal
No. 596 of 2008 6th May, 2008 (2008) 76 CCH 0631 Del HC (2008) 9 DIR 0222
2 (2008) 173 TAXMAN 0178

d) COMMESSIONER OF INCOME TAX vs. NAVODAYA CASTLES PVT LTD.’
HIGH COURT OF DELHI SANJIV KHANNA & V. KAMESWAR RAO, JJ

ITA No. 32072012 25th August, 2014 (2014) 90 CCH 0039 Del HC (2014) 109
DTR 0109 (Del) : (2014) 367 ITR 0306

3. Your case is again fixed for hearing on 23.12.2015 at 11:00AM. Please
note that if you have to put forward any explanation with respect to the credit of above
amounts in your books and identity, creditworthiness and genuineness of the said
ainount, furnish the same with supporting documentary evidences and also produce the
directors of the company for recording their statements to prove the genuineness of the
transaction and their identity & creditworthiness. As the amount of Rs.7.00 Crores has
been credited in your books and onus to prove the source of this amount lies upon you. In
case of failure, the amount of Rs.7.00 Crores credited in your books shall be treated as
your undisclosed income and addition of the same amount shall be made accordingly as
per proviso to section 68 made effective w.e.f. A.Y.2013-14 onwards.

Sd/- :
(Gireesh Kumar Kohli)
Asstt. Commissioner of Income-tax
Circle, Karnal

“and
F.No.ACIT/KNL/2015-16/ Office of the
' ' Asstt, Commissioner of Income tax,
' Circle, Karnal
Dated : 23.12.2015

To

M/s Ram Dev International Pvt. Ltd.,

Village Daha, Karnal
D/Six(s), |

Sub: Pending assessment proceedings u/s 143(2) in your case for the
A.Y.2013-14 - Show cause notice - Regarding-.
P L ' 7.
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) In connection with the assessment proceedings pcnding before the
undersigned for the A.Y.2013-14 and in continuenation to this office letter dated
16.12.2015 duly served upon you, you are further required to furnish your explanation on
the following points/issues:-

i) As per reply dated 23.11.2015 submitted by you during the
assessment proceedings for the year under assessment, you have submitted
the copy of ITR and bank statement of M/s Acer Foods Pvt. Ltd. for the
period 01.04.2012 -to 31.03.2013 in respect of its bank account
No.CBCA/01/000272. To vcrify the transaction in this account, copy of
bank statement of this account has been obtained from Corporation Bank,
according to this statement, this account was opened on 08.03.2013 but
you have claimed transactions in this account from 02.01.2013 which is
impossible as no transactions can be made in a bank account before the
! date of its opening. Further, the statement submitted by you during
assessment proceedings have also been shown to the bank Manager of
. Corporation Bank who have denied such statement from the bank. In view
of above, it is clear that you have forged the documents and further mis-
pleaded the facts before the undersigned during assessment proceedings,
please show caused as to why action as per provisions of the Income Tax
Act, 1961 and other laws of land may not be taken against you for forging
the documents and further mis-pleading the facts during assessment
proceedings.
i) Further, as the source of credits in the bank account of M/s Acer
Foods Pvt. Ltd. which has further invested these amounts with your
company for purchase of shares, not proved genuine in the assessment
proceedings. Therefore, you are asked to show cause as to why the amount
invested by M/s Acer Foods Pvt. Ltd. may not be treated your undisclosed
income as per provisions of scction 68 of the Income Tax Act, 1961 and
may not be added to your taxable income.

2. In view of above discussion, the concern in question is a paper company
and not actually exists on ground. Thus, the source of share investment of Rs.7.00 Crores,
remained unexplained. Accordingly, you are hereby asked to show cause as to why the
unexplained investment in shares to the tune of Rs.7.00 Crores may not be treated your
income from undisclosed sources and the same is proposed to be added in your
taxableincome. Reliance is placed on the following judgments of different Hon’ble High
Courts wherein it has been held that if any amount is credited in the books of the assessee
and during assessment proceedings, it has failed to prove the identity and
creditworthiness of the person(s)/investors/loanee(s) and genuineness of the transactions,
then the Assessing Officer may treat such investment/loan as assessee’s undisclosed
income and make addition of the same amount to the taxable income of the assessee:-

.a) VIJAY TEXTILES vs. COMMISSIONER OF INCOME TAX
IT Ref. No. 197 of 1983, 18th April, 2002 (2002) 70 CCH 0302 Del HC (2002)
176 CTR 0035 : (2002) 122 TAXMAN 0726

b) COMMISSIONER OF INCOME TAX vs. MIHIR KANTI HAZRA
+ ﬂ
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HIGH COURT OF CALCUTTA, GIRISH CHANDRA GUPTA & ARINDAM
SINHA, 1J. G.AN0.905, 904 of 2015 & ITAT 46 OF 2015 28th April, 2015
(2015) 93 CCH 0053 Kol HC

ASHOK MAHINDRU & SONS (HUF) vs. COMMISSIONER OF INCOME
TAX o

HIGH COURT OF DELHI Madan B. Lokur & Manmohan Singh, JJ. IT Appeal
No. 596 of 2008 6th May, 2008 (2008) 76 CCH 0631 Del HC (2008) 9 DTR 0222
:(2008) 173 TAXMAN 0178

COMMISSIONER OF INCOME TAX vs. NAVODAYA CASTLES PVT
HIGH COURT OF DELHI SANJIV KHANNA & V. KAMESWAR RAO, JJ
ITA No. 320/2012 25th August, 2014 (2014) 90 CCH 0039 Del HC (2014) 109
DTR 0109 (Del) : (2014) 367 ITR 0306

Your case is again fixed for hearing on 31.12.2015 at 11:00AM. Please

note that if you have to put forward any explanation with respect to the credit of above
amounts in your books and identity, creditworthiness and genuineness of the said amount,
furnish the same with supporting documentary evidences. As the amount of Rs.7.00
‘Crores has been credited in your books and onus to prove the source of this amount lies
upon you. In case of failure, the amount of Rs.7.00 Crores credited in your books shall be
treated as your undisclosed income and addition of the same amount shall be made
accordingly as per proviso to section 68 made effective w.e.f. A.Y.2013-14 onwards.

company:-

Sd/-
(Gireesh Kumar Kohli)
Asstt. Commissioner of Income-tax
Circle, Karnal”

Both the above show cause notices have been issued to the assessee company,
specifically asking it as to why the sum credited in its books of accounts at Rs.7 Crores
from M/s Acer Foods Pvt. Ltd. with respect to purchase of shares may not be freated its
undisclosed income for the year 2012-13 relevant to A.Y. 2013-14 as during aséessment
proceedings it has failed to prove the identity, creditworthiness and genuineness of the
investor company. Reliance was also placed on the following judgments of Hon’ble
Hi'gh Courts wherein it was held that if an assessee company has failed to prove the
identity‘,i creditworthiness and genuineness of the investor company, the amount so

credited in its books of accounts is to be treated as undisclosed income of the assessee

A calan. . — 7
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VIJAY TEXTILES vs. COMMISSIONER OF INCOME TAX
IT Ref. No. 197 of 1983, 18th April, 2002 (2002) 70 CCH 0302 Del HC (2002) 176 CTR
0035 : (2002) 122 TAXMAN 0726

COMMISSIONER OF INCOME TAX vs. MIHIR KANTI HAZRA

HIGH COURT OF CALCUTTA, GIRISH CHANDRA GUPTA & ARINDAM SINHA,
JJ. G.ANo0.905, 904 0f 2015 & ITAT 46 OF 2015 28th April, 2015 (2015) 93 CCH 0053
Kol HC

ASHOK MAHINDRU & SONS (HUF) vs. COMMISSIONER OF INCOME TAX
HIGIH COURT OF DELHI Madan B. Lokur & Manmohan Singh, JJ. IT Appeal No. 594
of 2008 6th May, 2008 (2008) 76 CCH 0631 Del HC (2008) 9 DTR 0222 : (2008) 173
TAXMAN 0178

COMMISSIONER OF INCOME TAX vs. NAVODAYA CASTLES PVT LTD.
HIGH COURT OF DELHI SANJIV KHANNA & V. KAMESWAR RAO, JJ

ITA No. 320/2012 25th August, 2014 (2014) 90 CCH 0039 Der%lc (2014) 109 DTR
0109 (Del) : (2014) 367 ITR 0306

¥

In response to the above show cause letters, Sh. Tarun Bétra, C.A. has attended the
assessment proceedings and furnished written reply dated 31.12.2015 on behalf of the

assessee company, contents of the same with respect to share investment with the

assessee company are reproduced below:-

“We can produce both the directors to prove the genumene.ss of the company and for

recora’:ng their statements.

In regard to bank statement of the shareholder M/s Acer Foods Private Limited, we
would like to submit that the money in our bank cash credit account number 110002 is
received Jrom shareholder account number CBCA/01/000272. The copy of our bank
statement is enclosed for your reference. The same may be verified from Corporation
Bank and the entries in the bank account can also be verified as veceived from the
shareholder. The allegation of forging the documents is also not justified. We have
produced the bank statement as supplied by the shareholder. The important factor in the

transaction is genuineness of the bank transaction not the authenticity of the bank

statement paper. You can verify the bank transaction in our bank account and the same

may be verified from the Corporar:on chk. We are providing our original bank
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statement for your verification. You are requested to please drop the show cause notice

issued on this point.”

While submitt’ing the above reply, the assessee company has failed to produce the books
of account as well as directors of the Investor company M/s Acer Foods Pvt. Ltd.
I—Ibwever, the authorized'répresentative of the assessee companyl has requested for some
more time to produce the books of account as well as directors of the said investor
company. Accordingly, on request of the Ld. Counsel of the assessee company, the case
was adj,éumed for 04.01.2016 and again he was specifically asked to produce complete
books of account of the said investor company alongwith its directors for recording their
statement to prove the genuineness of the transactions made with the assessee company.
But on the fixed date of hearing ic. 04.01.2016, neither anybody has attended the
proceedings nor any written reply received. '

4, _- Further, in 'vi_ew of above observations and non-fcooperative attitude of
assessee company with resi:cct to produce the books of account of the investor company
who has invested a substantial amount of Rs.7 Crores with the assessee company to
purchase its shares, to verify the genuineness of this transaction but in-spite of providing
sulficient opportunities to the a;zsesscc company, it has failed to produce the complete
books of account of the investor company as well as its dircctors. But before concluding
the matter and to be fair and in the interest of justice, the assessee company vide this
office _letter!s;how cause notice dated 03.02.2016, reproduced below, has again been
asked to produce the directors of the investor company alongwith complete books of"
account of thc investor company, for recording the statement of directors and to verify
the genuineness of transaction with respect to investment made by the investor company

for purchase of shares of the assessee company:-

“F.No.ACIT/KNL/2015-16/ Office of the

, Asstt. Commissioner of Income tax,
, _ Circle, Karnal
Dated : 03.02.2016
To

M/s Ra, b ernational Pvt. Ltd., %

AL -
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Village Daha, Karnal

D/Sir(s),
Sub: Pending assessment proceedings w’s 143(2) in your case

for the A. Y. 2013-14 — Show cause nofice - Regarding-.
EE ]

In connection with the assessment proceedings pending before the
undersigned for the A.Y.2013-14 and in continuenation to this office letter dated
16.11.2015 and 23.12.2015, duly served upon you but on the fixed adjournments
sought. Vide order sheet entry dated 31.12.2015, duly signed by your Ld. Counsel
Sh. Tarun Batra, CA, it was asked to produce the directors of M/s Acer Foods (P)
Ltd., the investor company, for recording of their statement. It was also asked to
produce complete books of a/c of this concern to verify the genuineness of
investment made with you in purchase of shares on premiuin and the next date of
hearing was fixed for 4.1.2016. Your Ld. A.R. was clearly told that in case in case
of failure to produce the directors as well as complete books of a/c of the investor
company, adverse inference shall be drawn. On the fixed date of hearing i.e.
4.1.2016, neither anybody has attended the assessment proceedings nor any
‘written request jfor further adjournment was vreceived. In view of above
discussion, sufficient opportunies have been afforded to the assesee company to
produce the directors as well its books of accounts of the investor company but
neither the directors nor the books of a/c of the investor company have been
produced for verification and genuineness of transaction made with respect to
purchase of shares of the assessee company by the above investor company.
Accordingly, adverse inference is drawn and the following additions are hereby
proposed on the following observations:-

i) As per reply dated 23.11.2015 submitted by you during the
assessment proceedings for the year under assessment, you have
submitted the copy of ITR and bank statement of M/s Acer Foods
Pvt. Ltd. for the period 01.04.2012 fo 31.03.2013 in respect of its
bank account No.CBCA/01/000272. To verify the transaction in
this account, copy of bank statement of this account has been
obtained from Corporation Bank, according to this statement, this
account was opened on 08.03.2013 but you have claimed
transactions in this account from 02.01.2013 which is impossible
as no transactions can be made in a bank account before the date
of its opening. Further, the statement submitted by you during
assessment proceedings have also been shown to the bank
Manager of Corporation Bank who have denied such statement
Jrom the bank. In view of above, it is clear that you have forged the
documents and further mis-pleaded the facts before the
undersigned during assessment proceedings, please show caused
P

—
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as to why action as per provisions of the Income Tax Act, 1961 and

other laws of land may not be taken against you for forging the

documents and further mis-pleading the fucts during assessment

proceedings.

ii) Further, as the source of crediis in the bank account of M/s

Acer Foods Pvt. Ltd. which has further invested these amounts

with your company for purchase of shares, not proved genuine in

the assessment proceedings. Therefore, you are asked to show

cause as to why the amount invested by M/s Acer Foods Pvt. Lid.

may not be treated your undisclosed income as per provisions of
section 68 of the Income Tax Act, 1961 and may not be added to
your taxable income.

2. In view of above discussion, the concern in guestion is a paper
company and not actually exists on ground. Thus, the source of share investment
of Rs.7.00 Crovres, remained unexplained. Accordingly, you are hereby asked to
show cause as to why the unexplained investment in shares to the tune of Rs.7.00
Crores may not be treated your income from undisclosed sources and the same is
proposed to be added in your taxable income. Reliance is placed on the following
Jjudgments of different Hon’ble High Courts wherein it hus been held that if any
amount is credited in the books of the assessee and during assessment
proceedings, it has failed to prove the identity and creditworthiness of the
person(s)/invesiors/loanee(s) and genuineness of the tramsactions, then the
Assessing Officer may treat such investment/loan as assessee’s undisclosed
income and make addition of the same amount to the taxable income of the
assessee -

a) VIJAY TEXTILES vs. COMMISSIONER OF INCOME TAX
IT Ref. No. 197 of 1983, 18th April, 2002 (2002) 70 CCH 0302 Del HC
(2002) 176 CTR 0035 - (2002) 122 TAXMAN 0726

b) COMMISSIONER OF INCOME TAX vs. MIHIR KANTI HAZRA
HIGH COURT OF CALCUTTA, GIRISH CHANDRA GUPTA &
ARINDAM SINHA, JJ. G.A.No.905, 904 of 2015 & ITAT 46 OF 2015 28th
April, 2015 (2015) 93 CCH 0053 Kol HC

c) ASHOK MAHINDRU & SONS (HUF) vs. COMMISSIONER OF
: INCOME TAX

HIGH COURT OF DELHI Madan B. Lokur & Manmohan Singh, JJ. IT

Appeal No. 596 of 2008 6th May, 2008 (2008) 76 CCH 0631 Del HC
(2008) 9 DTR 0222 : (2008) 173 TAXMAN 0178

d) COMMISSIONER OF INCOME TAX vs. NAVODAYA CASTLES PVT
LTD.

HIGH COURT OF D SANJIV KHANNA & V. KAMESWAR RAO, JJ

EEPEIT T - —
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ITA No. 320/2012 25th August, 2014 (2014) 90 CCH 0039 Del HC (2014)
109 DTR 0109 (Del) : (2014) 367 ITR 0306

3. As per your reply dated 31.12.2015, you have submitted that you
can produce both the directors of the investor company to prove the genuineness
of the investor company and for recording their statement but on the next date of
hearing ie. 4.1.2016, you have failed to produce the directors of the investor
company with their books of account. Therefore, in the light of the fact that you
have failed to prove your contention, addition of Rs.7.00 crores as discussed
' above, is proposed. Your case is again fixed for hearing on 8.2.2016 at
11:004M. Please note that 1f you have failed to put forward any explanation with
respect to the creditworthiness of the above said investor company, its identity
and genuineness of the said amount of Rs.7.00 Crores, credited in your books in
the shape of share application money and share premium, shall be treated as your
undisclosed income and addition of the same amount shall be made accordingly
as per proviso to section 68 made effective w.e.f A.¥.2013-14 onwards.

Sd/- .
(Gireesh Kumar Kohli)
Asstt. Comumissioner of Income-tax
- Circle, Karnal”

Vifie the above referred show cause notice, the case of the assessee company was fixed
for hearing for 08.02.2016 and duly served upon the assessee company but again the
result was same and neither anybody has attended the assessment proceedings on behalf
of the assessee company nor produce the directors as well as books of account of the
investor company to verify the genuineness of the transaction as well as creditworthiness

of the investor company.

On the basis of above observations as well as non-cooperative attitude of the assessee
company, the credit in the books of account of the assessee company in the shape of
share application money, is remained unexplained in view of the following
observations:- '
(i)  Identity of the investor company is not proved as the summons issued to it and its
authorized signatories could not be served neither by post nor through the Inspector of

this office who was deputed for the specific burposc. 2
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(11) Although the summons received by the C.A. in his office on behalf of the
authorlzed signatories of the investor company but the same remained un-complied, as
the authorized signatories failed to comply with the summons in persons and further
failed to provide the requisite information. Thus, the creditworthiness of the company

remain in doubts.

(iii) The assessee company has rotated its own money through various channels.
Firstly, the assessee company has transferred Rs.3.5 Crores and Rs.3.5 Crores totaling
. Rs.7 Crores on 19.03.2013 from its bank A/c No. CC110002, in the account of M/s Kali
Ram Suresh Kumar A/c No.CBCA/01/000046. Secondly, M/s Kali Ram Suresh Kumar
has transfened Rs.3.5 Crores and Rs.3.5 Crores totalmg Rs.7 Crores on 19.03.2013,

from its A/c No.CBCA/01/000046 to the account of M/s Acer Foods Pvt. Ltd. A/c No.
CBCA/01/000272. Fiﬁally, M/s Acer Foods Pvt. Ltd. has transferred this amount of
Rs.7 Crores on 19.03.2013, from its bank A/c No. CBCA/01/000272 in the account of
- M/s Ram Dev Tnternational to purchase shares of this company. In view of above it is
clear that the assessee company rotated its own money using the bank accounts sonie

other-paper concern companies.

(iv) The investor company has forged its bank statement of Corporation Bank by
showmg entries in it before the date of opening of bank account no. CBCA/01/000272 to
prove the source of investment with the assessee company and the said entries do not
exist in the bank records of Corporation Bank, the scanned copies of this bank account
as per provided company during assessment proceedings alongwith letter of the Ld.
Counscl, to prove the genuineness of source of investment with the assessee company
and copy of bank statement provided by the Corporation bank in response to summon
u/s 131, are attached herewith and forms part of this order. )
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failed to discharge its onus to prove the identity and creditworthiness of the investor

company and genuineness of transaction of amount credited in its books of account to
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the tune of Rs.7 crores in the shape of share application money received from M/s Acer
Foods Pvt. Ltd., which have been proved just a paper company and not found to be
doing its business on the addresses given by it, as reported by the Postal Department,
Notice Server of this office and Inspector of this office. Therefore, it is beyond doubts
that the assessec company has credited Rs. 7 Crores in its books of accounts in the shal;e
of share application money by rofating its own funds by using the name of M/s Acer
Foods Pvt. Ltd.. Accordingly in view of above discussion and amended provisions of
section 68, the money credited in the books of account of the assessee company to the
tune of Rs. 7 Crores remained un-explained as the assessee company has failed to
di:;bharg'e its onus to prove the identity and creditworthiness of the Ipersonfcompany‘m
whose names. it has credited Rs.7 Crores in its books of account in the shape of share
appfication money. Reliance is also placed on the following recent judicial
pronouncements of the Hon’ble Delhi High Court which have been delivered in favour
of the revenue on the issue of unexplained credit in the books of assessee:-

i) CIT Vs N. Tarika Investment (P) Ltd., ITA No.2080/2010

i)  CIT-II Vs. MAF Academy (P) Ltd., ITA No.341/2012

iii) CIT Vs. NovaPromoters & Finlease (P) Lid., ITA No.342/2011

iv)  CIT Vs. N.R. Portfolia (P) Ltd., ITA No.1018 & 1019/2011

v)  CIT Vs. Jansampark & Marketing (P) Ltd., ITA No.525/2014

. vi) CIT Vs. Focus Exports (P) Ltd., ITA No.218/2012
~ vili) CIT Vs. Navodaya Castles Pvt. Ltd., ITA No.320/2012

Keeping in view the aBovc observations, non-cooperative attitude of assessee company
with respect to discharge its onus to prove the identity and creditworthiness of the
investor company and failed to prove the transaction genuine with respect to credit of
Rs.7 Crores in its books of account in the shape of share application money in respect of
the investor company(Abe}' Foods Pvt. Ltd.) which has un-doubtedly proved a paper
company and not found in existence during enquiries made by the department during
assessment proceedings. Hence, Rs.7 Crores credited in the books of account of the
assessee company in the shape of share application money, is treated as un-disclosed
income bf the assessee company and added back to the taxable income of the assessee

company u/s 68 of the Income Tax Aotg 1961. I am satisfied that the assessee company

TN
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has furnished inaccurate particulars of its income by crediting share application money
of Rs.7 Crores from a paper company of which no existence was found during inquires
made by this office durlng assessment proceedings of the assessee company and the
identity. creditworthiness and genuineness of transactions of the investor company
remained in doubts, therefore, penalty proceedings uw/s 271(1)(c) read with section 274 of
the Income Tax Act, 1961, are initiated separately. (Addition Rs.7,00,00,000/-)

'I'he case has been discussed with the IL.d. Counsel of the assessee company and

assessmcnt is completed accordingly with the above observations. The income of the

assessee company is computed as under:-

Add:

Assessed at income of Rs.14,02,97,990/-. Charge interest w/s 234B of the I.T. Act.

Income Returned = Rs. 7,02,97.990/-.
i) as discussed in para 2.& 3above =Rs .7.00.00.000/-
. Total taxable Income =Rs. 14,02,97,990 /-

Issue lvjenalty notice w/s 274 read with section 271(1)(c) of the Income Tax Act, 1961
on the issue as discussed above. Issue requisite documents. . . i

[C]

The Assessee filed appeal before the Ld. CIT(A). Vide impugned appellate order

dated 16.01.2017, the Ld. CIT(A) dismissed the assessee’s appeal. The relevant portion

of the order dated 16.01.2017 of the Ld. CIT(A) is reproduced as under:

n

=2.=2 Findings =—
After going through the facts and submissions and wvarious judicial

pronouncements on the issue, these Grounds are being finalized after making
the following observations :-

a) | On going through the assessment order, the AO has clearly
highlighted that the share application money of Rs. 7 Crores
received from M/s Acer Foods Pvt. Ltd. could not be wverified

"to be genuine since the summons Issued at the address
provided was returned by the postal Department by stating
that no such firm was Iin existence. In fact, there another
restdence cum shop premise run by Sh. Radhe Shyam who

cor-F--*med that nco such firm explained. company existed =t

this address. ThiS report was obtained by the Inspector of
the Department. Further, summons were issued to Sh. Anil
Kumar, Director and at the given address the summons could
also not be served on the Directors.

b) The AO has further enquired from the Manager of
Corporation Bank, through which the amount had been by
the assessee and in Para 3 of the assessment order, the AO
has highlighted that the copy of bank statement provided by
the assessee did not appear to be genuine, since the entries
shown in the bank were with effect from 08.03.2012 whereas
the copy of the account provided by the assessee was from
Q‘Z).Gi.20'13- This clearly indicated that even the copy of the
statement :was Nnot authentic.

-,
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The AO has provided severéi show cause notices on
16.12.2015 and 23.12.2015, where with reference to various
judicial pronouncements, the assessee has been asked to

explain the identity, creditworthiness and genuineness of the

transactions relating to share application money of Rs. 7
Crores received by the assessee during the year. Despite
these opportunities, the assessee was not in a position to
discharge its onus with regard to these unexplained credit
entries. ‘ '

The AO has therefore come to the conclusion that based on
facts discussed in detail, there was adequate justification to

| .

‘add Rs. 7 Crores in the ‘hands of the assessee in view of the

following judicial pronouncements

Noe_l Promoters & Finleas Pvt. Ltd. ITA No. 342/2011 (Delhi).
N.R. Portfolio ITA No. 1018 & 1019/ 2011 (Delhi).

Focus Promoters Pvt. Ltd. ITA No. 218/2012 (Delhi).

And some others as discussed in the assessment order.

The AR of the appellant has primarily emphasized that since
aII“ the supporting documents relating to PAN, bank details,
copy of income tax returns filed, details of allotment of
shares in ROC etc. have been filed, the appellant has
discharged its onus of establishing the identity, genuineness
and credit worthiness of the transaction of Rs. 7 Crores.
Howeverj, the AR of the appellant has not been able to
]ustlfleﬂ fl"lat desplte summons u/s 131 and enquiry by the
Inquctor of the Department M/s Acer Foods Ltd. or its
Dlrecf()rs could not be located at the designated address.
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Kumar is a Director of M/s Acer Foods Pvt. Ltd. and also
Prop. Of M/s Kali Ram’s Suresh Kumar who is a major
suppher of paddy to the appellant. The AR submitted that

A ot ha Aniilhiad hy +ha AN
o L U doubted Uy tne AD

and the
conclusion of the AO that this amount was assessee’s own
fund routed through M/s Acer Foods is also not justified. The
AR further submitted thét the assessment of the share
applicant had been completed u/s 143(3) of the I.T. Act and
expenses ha\(e also been disallowed u/s 14A w.r.t the

investment of Rs, 7 crores in the shares of the appellant.

e) After carefully considering the arguments of the AR, it is

v

clear that there was no material or argument brought on
record by the AR of the appellant to controvert findings of
the plo that the genuineness and creditworthiness of M/s
Acer Foods from whom Rs. 7 crores had been taken as share
application money, had beén‘discharged by the assessee.
The fact that there was no such company in existence at the
given address and even the Directors could not be located
despite efforts by the AO clearly established the facts that
M/s Acer Foodé Pvt. Ltd. is only in the nature of a shell
company.

Further, on going through the details ‘submitted, it could not be
ascertained as o what was the nature of activity conducted by M/s Acer Foods
Pvt. Ltcl Copy of the mcome tax returns of Acer Foods Pvt. Ltd. as provided
by the AR of‘\the appeltant Jcn Page 33 of the paper book is reproduced as
under :- : ;
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is clear that the assessee ha ‘a gross total income of only Rs. 15,544/-. No
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further details regarding assets or nature of business activity was provided by
the appellant. This information regarding the income tax return for A.Y. 213-
14 also establishes clearly that the party did.not have the creditworthiness to
purchase shares worth Rs. 7 crores from the appellant company and that also

at a premium of Rs. 190/- per share without any justification.

Keeping in view the various details and facts analyzed zbove, I
have no hesitation in upholding the addition of Rs. 7 crores as made by the
AO. Accordingly, These Grounds of the appellant are dismissed.

[D] This present appeal has been filed by the assessee against the aforesaid impugned
appellate order dated 16.01.2017 of the Ld. CIT(A). At the time of hearing, Revenue was
represented by Shri Surender Pal, the learned Senior Departmental Representative ("Ld.
Sr. DR”, for short). However, none was present from the assessee’s side. In the
absence of any representation from assessee’s side, at the time of hearing before us, we
heard the Ld. Sr. DR; who relied upon the order dated 08.03.2016 of the Assessing
Officer and the aforesaid impugned order dated 16.01.2017of the Ld. CIT(A). After
perusal of the materials on record, including the order of the AO and the aforesaid
impugned order dated 16.01.20170of the Ld. CIT(A), we find that the Ld. CIT(A) has
passed speaking order on merits. Relevant portion of the impugned order of the Ld.
CIT(A) has already been reproduced in foregoing paragraph [C] of this order. We find
that the Ld. CIT(A) has given detailed reasons for his decision on merits in the aforesaid
impugned appellate order dated 16.01.20170of Ld. CIT(A). During appellate proceedings
in Income Tax Appellate Tribunal ("ITAT", for short) no material has been brought for our
consideration to persuade us to take a view different from the view taken by the Ld.

CIT(A) in the impugned order on merit. After hearing the Ld. Sr. DR and after perusal of
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materials on record, and further, in view of the foregoing discussion, we decline to
interfere with the aforesaid impugned appellate order dated 16.01.2017 of Ld. CIT(A),

and accordingly, this appeal is dismissed.

[E] Before we part; we explicitly clarify that the assessee will be at liberty to
approach ITAT for restoration of the appeal in accordance with Proviso to Rule
24 of Income Tax (Appellate Tribunal), Rules, 1963. If the assessee does
approach ITAT for restoration of the appeals in ITAT, the matter will be
considered in accordance with law having regard to the facts and

circumstances.

[F1 Inthe result, appeal filed by Assessee is dismissed.

Order pronounced in the open court on 16/12/2019

Sd/- Sd/-
(AMIT SHUKLA) (ANADEE NATH MISSHRA)
JUDICIAL MEMBER ACCOUNTANT MEMBER

Dated: 16/12/2019
Pooja/-

Copy forwarded to:
Appellant
Respondent
CIT
CIT(Appeals)
DR: ITAT

Nk

ASSISTANT REGISTRAR
ITAT NEW DELHI
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